
  NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
 
Name of the SI(s) (if known) or a title describing the policy area 

THE CIVIL JURISDICTION AND JUDGMENTS (CIVIL & FAMILY) (AMENDMENT) (EU 

EXIT) REGULATIONS 2019 

A brief explanation of law that the proposals amend 

The civil judicial cooperation framework within the EU includes the following 
Regulation in the area of family law: 
 
Council Regulation (EC) No. 4/2009 of 18 December 2008 on jurisdiction, 
applicable law, recognition and enforcement of decisions and cooperation in 
matters relating to maintenance obligations including as applied in relation to 
Denmark by virtue of the Agreement made on 19th October 2005 between the 
European Community and the Kingdom of Denmark.   (This is known as the 
“Maintenance Regulation”). 
 
The Maintenance Regulation provides rules on jurisdiction and for the recognition 
and enforcement of family maintenance decisions between EU Member States.  
 
On Exit Day, the Maintenance Regulation (and related domestic legislation) will 
become ‘retained EU law’ in UK domestic law. However, in the absence of an 
agreement between the EU and the UK, the retained EU law will cease to operate 
reciprocally between the EU Member States and the UK.  
 
The UK Government brought forward The Jurisdiction and Judgments (Family) 
(Amendment etc.) (EU Exit) Regulations 2019/519 (“the Family Regulations”)  to 
address the deficiencies arising through revocation of the Maintenance Regulation 
and amendments to associated domestic legislation.  The Family Regulations 
included provision relating to devolved Scottish matters and was made with the 
consent of the Scottish Ministers.  The proposal to consent was notified to the 
Scottish Parliament on 26 November 2018 and approved on 4 December 2018. 
 
Some errors were made in the Family Regulations. These errors are to be 
addressed in the Civil Jurisdiction and Judgments (Civil & Family) (Amendment) 
(EU Exit) Regulations 2019 (the 2019 Regulations”).  This includes some 
amendment to the Scottish devolved material as set out in this notification.   
 

Summary of the proposals and how these correct deficiencies 

 
The Family Regulations revoke the Maintenance Regulation. In their place the UK 
will fall back (principally) onto the 2007 Hague Convention on the International 
Recovery of Child Support and Other Forms of Family Maintenance (for the cross-
border recognition and enforcement of maintenance involving parties from EU 
Member States). Where there are no Hague Convention rules to fall back on, the 
Family Regulations make provision for the rules which will apply. In the case of 



maintenance jurisdiction, these are primarily the rules as they existed prior to the 
relevant EU rules taking effect (the pre-EU rules). 
 
An error has been identified in the amendments the Family Regulations make to 
domestic legislation to re-instate the pre-EU jurisdiction rules in Scotland. This has 
the unintended effect that, post exit, an applicant, domiciled or habitually resident 
in Scotland seeking aliment (on a standalone basis – i.e. where that is not 
connected to divorce or other proceedings) will be limited to pursuing the paying 
party in their courts. This was not the intention which was rather to revert to the 
pre-EU jurisdiction rules which also provided for jurisdiction in the courts of the 
person pursuing the claim.   
 
The proposal is to amend paragraph 12 of the schedule of the Family Regulations 
which amends paragraph 2 of schedule 8 of the Civil Jurisdiction and Judgments 
Act 1982 to insert provision which will re-instate this jurisdiction. It is also proposed 
to adjust the amendment to section 4 of the Maintenance Orders (Reciprocal 
Enforcement) Act 1972 in paragraph 5 of the schedule to the Family Regulations to 
remove a reference to actions for adherence and aliment.  This reference is 
obsolete since such actions no longer exist.   
 
Additionally, some of the provisions of the Family Regulations are potentially open 
to argument about their precise effect, family law stakeholders having expressed 
uncertainty as to whether the saving and transitional provisions in the Family 
Regulations (which ensure that cases started under the Maintenance Regulation 
rules before exit, continue under those rules after exit) apply to cases begun under 
the intra-UK maintenance jurisdiction rules (which was the intention) and as to the 
relationship between domestic jurisdiction rules in maintenance matters and the 
Hague Convention rules post exit.  Minor and technical amendments are proposed 
to regulation 8 of the Family Regulations to clarify the saving and transitional 
provisions. To clarify the position on the relationship with the Hague Convention 
technical amendments are proposed to paragraph 13 of the Schedule of the 
Family Regulations (amending section 28 of the Matrimonial Proceedings Act 
1984); and paragraph 25 of that schedule (amending sections 227 and schedule 7 
of the Civil Partnership Act 2004). 
 
An explanation of why the change is considered necessary 

Schedule 8 to the Civil Jurisdiction and Judgments Act 1982 (the CJJA) makes 
provision for jurisdiction rules for Scotland. Prior to the commencement of the 
Maintenance Regulation, paragraph 2(e) of Schedule 8 made provision for cross-
border cases involving standalone aliment claims only (i.e. where that is not 
connected to divorce or other proceedings), involving countries other than EU 
Member States and allowed a person who is domiciled or habitually resident in 
Scotland to sue a party who is domiciled or habitually resident in another country 
for standalone aliment in the Scottish courts. Paragraph 2(e) was revoked when 
the Maintenance Regulation came into effect in the UK.  

To properly restore the Scottish pre-Maintenance Regulation jurisdiction rules in 
line with the Government’s ‘no deal’ EU Exit policy, the Family Regulations should 
have reinstated paragraph 2(e) of Schedule 8. However, they do not do so. This 
was an oversight. The result if not corrected would be that post exit, an applicant 



seeking standalone aliment from a person domiciled or habitually resident in 
another country would not be able to bring proceedings in the Scottish Courts and 
would have to pursue their claim in the courts of the other person’s domicile or 
residence. While the number of cases affected is not likely to be many, the impact 
on the parties involved in those cases could be significant. 

The Civil Jurisdiction and Judgments (Civil and Family) (Amendment) (EU Exit) 
Regulations 2019 address this error by amending the Family Regulations to 
ensure that paragraph 2(e) of Schedule 8 of the CJJA is re-instated to its pre-
Maintenance Regulation form, with a further minor update to remove the obsolete 
reference to actions for adherence and aliment. 

The second issue with the Family Regulations relates to the saving and transitional 
provisions in regulation 8. These provisions ensure that matters commenced under 
the Maintenance Regulation prior to EU exit will continue to be governed by these 
EU rules post exit. This includes the Maintenance Regulation’s rules about choice 
of court agreements which will continue to apply post-exit to proceedings that are 
before a court designated in a choice of court agreement. 

When the EU Maintenance Regulation came into effect in the UK, new 
maintenance jurisdiction rules for intra-UK matters (that is maintenance disputes 
where the parties live in different parts of the UK), based on the Maintenance 
Regulation’s jurisdiction rules, were introduced. These intra-UK rules include a rule 
on intra-UK choice of court agreements. 

The saving and transitional provisions of the Family Regulations do not expressly 
apply to matters commenced under the intra-UK maintenance jurisdiction rules. 
Family law stakeholders have advised the UK Government that this creates 
uncertainty as to the application of the saving and transitional provisions of the 
Family Regulations to intra-UK maintenance cases commenced under the intra-UK 
rules prior to exit, in particular about cases where a matter is before a court in one 
part of the UK as at exit pursuant to an intra-UK choice of court agreement in 
maintenance.  

The Civil Jurisdiction and Judgments (Civil and Family) (Amendment) (EU Exit) 
Regulations 2019 address this issue by amending the Family Regulations to make 
clear that the relevant saving and transitional provisions (those applying to 
maintenance) apply to intra-UK maintenance matters commenced under the intra-
UK maintenance jurisdiction rules before exit and to make clear that choice of 
court agreements made under the intra-UK rules prior to exit can continue to be 
relied upon post exit . 

In addition to addressing the issues discussed above, family law stakeholders 
have asked the UK Government to make clear that, post-EU exit, the relevant 
Hague Convention rules (the jurisdiction rules of the 1996 Hague Convention and 
Article 18 of the 2007 Hague Convention, which limits a court’s jurisdiction to vary 
a maintenance decision that has been made by a court in another country where 
the creditor remains habitually resident in that other country) take precedence over 
the domestic jurisdiction rules in cases that properly fall under the two Hague 
Conventions. Family law stakeholders have advised that failing to make this clear 
in the relevant provisions creates uncertainty as to which rules take precedence 
which would, in the absence of clarification, be likely to require the matter to be 



tested before a court, with unnecessary cost for the parties. The Government 
agrees.  

The Civil Jurisdiction and Judgments (Civil and Family) (Amendment) (EU Exit) 
Regulations 2019 amends the Family Regulations to provide for amendment of 
relevant existing legislation to clarify the that the 1996 Hague Convention 
jurisdiction rules and Article 18 of 2007 Hague Convention take precedent over 
relevant domestic jurisdiction rules. 

 
Scottish Government categorisation of significance of proposals 

Category A, with the following characteristics: 

 Minor and technical in detail; 

 Ensuring continuity of law; 

 Clear there is no significant policy decision for Ministers to make; and 

 Proposals necessary for continuity where there may be a minor policy 
change, but limited policy choice and an “obvious” policy answer. 
 

Impact on devolved areas 

The Scottish Government has responsibility for family law and procedure which 
relates to devolved matters.   In the absence of these EU frameworks, the legal 
rules need to be certain which this SI ensures for international and intra-UK 
maintenance. 

The proposals in relation to the amendments to paragraph 2 of schedule 8 of the 
Civil Jurisdiction and Judgments Act 1982 and to section 4 of the Maintenance 
Orders (Reciprocal Enforcement) Act 1972 relating to standalone actions for 
aliment relate only to Scotland.  The other amendments, described in the 
notification, are not specific to Scotland.  

Summary of stakeholder engagement/consultation 

A formal consultation on this SI has not been carried out. UK Government Ministry 
of Justice officials met with representatives of Resolution, the Family Law Bar 
Association and the International Association of Family Lawyers to discuss the 
concerns that family lawyers had about the Family Regulations. A draft of the 
instrument was provided to those organisations who were invited to comment on it. 
Those comments were taken into consideration before the instrument was 
finalised,  

A note of other impact assessments, (if available) 

The UK Government has informed the Scottish Government that an Impact 
Assessment has not been prepared for this instrument because an impact 
assessment was prepared and published for the Family Regulations. This 
instrument amends the Family Regulations to ensure that those Regulations will 
have the impact as described in the impact assessment published in respect of 
them.   

http://www.legislation.gov.uk/uksi/2019/519/impacts


Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

As the UK Government brought forward the Family Regulations to which this SI is 
making technical corrections the majority of which are to UK wide provisions, the 
Scottish Government considers for reasons of efficiency that consent should be 
given to Scotland’s inclusion in this correcting SI.  

Intended laying date (if known) of instruments likely to arise 

These Regulations will be subject to the affirmative procedure. The intended laying 
date is to be confirmed but it is intended to respect the 28 day protocol.  

The Prime Minister’s announcement on 28 August that he has approached the 
Queen to request an end to the current parliamentary session may impact on 
those EU Exit SIs that are still to be laid or are still to complete their parliamentary 
passage.  The Cabinet Office are considering this at the moment and we will 
provide an update when it becomes clear if this will impact the legislative timetable 
or procedure that relate to this SI. 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
There is 28 days for scrutiny. The SI will not be debated in the UK Parliament until 
after the Scottish Parliament has considered. 
 
Information about any time dependency associated with the proposal 
 
No associated time dependency. 
 
Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal?  
 
There are no broader governance issues in relation to this proposal.  
 
Any significant financial implications? 
 
None identified. 

 


